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UTILITY SALES AGREEMENT
FOR PRIVATIZED MILITARY FAMILY HOUSING
`
This UTILITY SERVICE AGREEMENT (this "
"),
between THE UNITED STATES OF AMERICA, acting by and through THE SECRETARY OF THE AIR FORCE (the "
Government
represented by the
Air Force Base Civil Engineer (" BCE ”) and
, a
, with its principal offices
located at
(the "Purchaser").
Title 10 U.S.C. 2872a authorizes the Government to furnish certain utilities and services, on a reimbursable basis, to any
WHEREAS
military housing acquired or constructed pursuant to the exercise of any authority or combination of authorities under the Military Privatization
Initiative (P.L. 104-106, 10 USC 2871-2885, as amended) (“
MHPI ”) if the military housing is located on a military installation.
, pursuant to the MHPI, the Government has leased land (the "
WHEREAS
"Installation
") to Purchaser pursuant to that certain Department of the  Air  Force  Lease of Property on
Air  Force Base,
, dated as of
(the "Lease") for the demolition of certain existing residential facilities, the renovation of existing
residential facilities, the construction of new residential and related facilities, and the management of certain existing, renovated and newly
constructed residential facilities (collectively, the “Project”) principally for the benefit of military members authorized to live on the Installation.
of the covenants and conditions herein and other good and valuable consideration received, the parties hereto
IN CONSIDERATION
hereby agree as follows:
1.
.  From and after the Effective Date, the Government shall furnish, subject to the
UTILITY SERVICES TO BE PROVIDED
limitations hereinafter provided, and the Purchaser shall receive and pay for the utility services described in Exhibits A-1 through A-4 (each a
“
” and collectively, the "Utility Services
").  Except as otherwise expressly provided in this Agreement, the Government does not
Utility Service
give any representations, warranties and/or guaranties respecting the quality or quantity of the Utility Services to be provided.
2.
.
LIABILITY
a.
Except as otherwise expressly provided below in this Agreement, the Purchaser shall release, indemnify, hold and save the
Government and its officers, agents and employees, successors and assigns harmless from any and all liabilities, claims, actions, damages and
expenses (including legal fees and costs) of any kind directly or indirectly associated with or arising from the Utility Services under this
Agreement, including, but not limited to, a failure to provide continuous Utility Services, curtailment of any Utility Service, or termination of any
Utility Service.
b.
The Purchaser shall not be required to indemnify, hold and save harmless the Government and its officers, agents and
employees, successors and assigns for liabilities, claims, actions, damages and expenses (including legal fees and costs) that are: (i) caused by the
gross negligence or willful misconduct of the Government including any of its officers, agents, employees, successors and assigns; or (ii) caused
by circumstances occurring outside of the Leased Premises, for example a power surge, except to the extent such circumstances are caused by the
Purchaser's negligence or willful misconduct.
c.
Provided, however, that the Purchaser shall unconditionally and forever irrevocably release the Government and its
officers, agents and employees, successors and assigns, from any and all liabilities, claims, actions, damages and expenses (including legal fees
and costs) of any kind directly or indirectly caused by circumstances outside the Leased Premises and associated with the Utility Services
furnished under this Agreement except to the extent that such circumstances are caused by the gross negligence or willful misconduct of the
Government.
d.
The indemnification and release provisions shall survive the expiration or earlier termination of this Agreement.
3.
.
USE OF SERVICE
a.
The Purchaser shall not, except as otherwise expressly provided below in this Agreement or the Lease, disrupt in any way
the delivery of Utility Services to, or the utility requirements of, the Government, or of any other purchaser served by the Installation's utility
distribution system (the "
event of an emergency, the Purchaser shall provide the Government with thirty (30) days’ prior written notice and obtain the Government’s prior
written consent for any requested temporary interruption of Utility Services to or by the Government required for the repair, replacement or
maintenance of the utility distribution  system servicing the  Project, which consent will not be unreasonably  withheld or delayed by the
Government. The Government shall work in good faith with the Purchaser to review and approve each request for a temporary interruption of
Utility Services to or by the Government for such times and under such circumstances as are acceptable to both the Government and Purchaser.
Unless there is an emergency, the Government shall provide the Purchaser with thirty (30) days’ prior written notice for any proposed temporary
interruption of the Utility Services to the Project required for the repair, replacement or maintenance of the Distribution System, and the
Government shall work in good faith with the Purchaser to minimize any disruption of the Utility Services to the Project.  The Utility Services
provided by the Government to the Purchaser hereunder are solely for use in connection with the Purchaser’s use or operation of the Project, to
Tenants") and to contractors and subcontractors of the
include the Utility Services provided by the Purchaser to tenants of the Project (the “
Purchaser working on the Project. The Purchaser shall not provide Utility Services to other parties except as first agreed to in writing by the Government or as set forth in Paragraph 4 below. The Purchaser shall endeavor to use the Utility Services economically and comply with all applicable energy conservation requirements in accordance with the Lease and applicable law, rules and regulations.
b.
The utility rates used by the Purchaser to establish Tenants’ monthly utility costs in accordance with the Lease shall be
limited to the actual Utility Reimbursement Rates under this Agreement for such Utility Services without premium or markup of any kind.
4.
.
SERVICE TO GOVERNMENT FACILITIES
a.
The  Purchaser  agrees  to  redeliver  (i.e.,  "wheel")  the  Utility  Services  purchased  under  this  Agreement  to  certain
Government-owned facilities and other facilities serving the mission of
AFB that are identified in Exhibit B to this Agreement
(collectively the “
”).  This wheeling service shall be without charge to the Government.  The Purchaser shall, except to the
Government Facilities
extent that meters acceptable to the Government are already available for use, purchase and install meters that meet industry standards at the
necessary service locations for the Government Facilities identified in Exhibit B to this Agreement.  The Purchaser shall coordinate with the
Government the date and time of monthly meter readings of meters measuring Utility Services wheeled to Government Facilities  and a
Government representative will participate in such meter readings with the Purchaser.  For purposes of determining the Utility Service furnished
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Agreement") is entered into as of
, 20
”)
(the " Effective Date
Leased Premises
") located on
AFB (the
to Purchaser, the metered quantities of utilities wheeled by the Purchaser to Government Facilities shall be deducted from the metered quantities
of utilities delivered by the Government to the Project.
b.
The Government may add new Government Facilities to Exhibit B provided that: (i) the Government, or any other owner
of a facility serving the mission of
AFB, as appropriate, shall pay for the cost of all connections to utility mains and conduits and any
equipment (including meters) and utility-related facilities required for any new Government Facility to receive the Utility Service, and (ii) such
wheeling will not impair delivery of the Utility Services to the Project.
5.
.  Unless otherwise expressly provided in
UTILITY SYSTEMS CONNECTIONS, OPERATIONS, MAINTENANCE & REPAIR
the Lease or this Agreement, the Purchaser shall pay for the cost of all connections to the Distribution System at the points of demarcation
specified in Exhibits A-1 through A-4 to this Agreement, and shall be responsible for the operation, maintenance and repair of all Purchaser-
owned utility distribution systems beyond such points of demarcation up to any point of redelivery.  The Purchaser may, with the prior written
consent of the Government, assign its rights and obligations under this subsection to a qualified contractor.
6.
.
RATES AND PAYMENT
a.
For all Utility Services furnished to the Purchaser under this Agreement Purchaser shall pay the Government at rates to be
calculated by the Government in accordance with Air Force Instruction 32-1061,
,  as the same
Providing Utilities to U.S. Air Force Installations
may be amended, supplemented or superseded from time to time (each a “
”).  The FY
Utility Reimbursement
Utility Reimbursement Rate
Rates are set forth on Exhibit C hereto.  Each Utility Reimbursement Rate shall be recalculated annually by the Government not later than 15
December of each year, using cost data from the prior fiscal year.  Such recalculated rates shall become effective on 1 October of the year in
which the recalculation occurs.  Recalculation of Utility Reimbursement Rates also may occur, if necessary, when the cost to the Government of
purchasing any utility services changes and such recalculated rates shall become effective on the date the change in the Government's purchase
cost first becomes effective. Whenever a Utility Reimbursement Rate requires adjustment, the Purchaser shall be notified in writing by the
Government of the new rate and the date on which such new rate shall become effective.  Upon request by Purchaser, the Government shall
provide Purchaser with information validating the Government’s calculation of the Utility Reimbursement Rates and payment amounts invoiced
to the Purchaser.  The Government shall deliver invoices to the Purchaser on a monthly basis. All invoices for the Utility Service shall be due and
Due Date”).
payable fifteen (15) days after the date of said invoice (the “
b.
All payments due under the terms of this Agreement must be paid on or before the Due Date in order to avoid the
mandatory sanctions imposed by the Debt Collection Act of 1982, 31 U.S.C. Section 3717. This statute requires the imposition of an interest
charge for the late payment of debts owed to the United States; an administrative charge to cover the costs of processing and handling delinquent
debts; and the assessment of an additional penalty charge on any portion of a debt that is more than 90 days past due. The provisions of the statute
shall be implemented as follows:
(1)
The Government shall impose an interest charge for each late payment, calculated in accordance with the
provisions of 31 U.S.C Section 3717.  An administrative charge to cover the cost of processing and handling each late payment shall also be
imposed.
(2)
In addition to the charges set forth above, the Government shall impose a penalty charge of six percent (6%) per
annum on any payment, or portion thereof, more than ninety (90) days past due. The penalty shall accrue from the date of delinquency and shall
continue to accrue until the debt is paid in full.
(3)
All payments received shall be applied first to any accumulated interest, administrative, and penalty charges and
then to any unpaid balance. Interest shall not accrue on any administrative or late payment penalty charge.
c.
Payment and or acceptance of any late charge or interest shall not excuse, waive, or cure any default of the Purchaser under
this Agreement or waive any of the Government's rights or remedies under this Agreement.
7.
.  Meters shall be installed at the locations specified in Exhibits A-1 through A-4.   Unless otherwise provided in the
METERING
Lease or this Agreement, Purchaser shall pay for all of the costs associated with the installation, maintenance and operation of meters in
connection with its use or operation of the Project, including redelivery of Utility Service to Government facilities on or near the Leased
Premises.  Meters shall be approved by the BCE before installation and shall be remote and interval read capable.  In the event a meter fails to
register during any metering period (the “
Failed Period”), the Utility Service delivered to the Purchaser during the Failed Period will be
estimated on the basis of the Purchaser’s daily average consumption of the same Utility Service for any previous metering period the Government
and Purchaser mutually agree to be representative of the Purchaser’s utility consumption during the Failed Period.    Meters shall be tested in
accordance with local commercial practices.
8.
.  Any dispute arising under this Agreement must be raised by written notice to the BCE or Purchaser, as applicable,
within the later of sixty (60) days of its occurrence or sixty (60) days from the date on which the cause of the dispute would have been discovered
through the exercise of reasonable diligence.  Disputes not resolved by mutual agreement between the Purchaser and the BCE, shall be decided
of that certain Master Development and Management Agreement, dated
using the procedures set forth in [Condition  of the Lease] [Section 
as of the Effective Date, by and between the Government and Purchaser (the “
”)].  Pending final resolution of a dispute, delivery of the
MDMA
Utility Service by the Government and reimbursement by the Purchaser shall continue under the terms and conditions set forth in this Agreement.
9.
.
TERMINATION
a.
In the event of a national or military emergency as determined by the Installation Commander, in his or her sole discretion,
the Government may suspend the Utility Services under this Agreement immediately without advance notice, to the extent and for such time
period as may be required by such emergency.
b.
The Government may elect, in its sole and absolute discretion, to cease furnishing any or all of the Utility Services to the
Purchaser.  In such event:
(1).
The  Government  shall  provide  written  notice  to  the  Purchaser  at  lease  twelve  (12)  months  prior  to  its
termination of any Utility Service.
(2).
The Purchaser shall be responsible for completing, at is own cost and expense and within twelve (12) months of
the Purchaser’s receipt of the Government’s written termination notice, all of the necessary arrangements including without limitation, any
cutting and capping, demolition, excavation, construction or modifications to the housing utility distribution system necessary for the Project to
receive utility services from third party providers in replacement of any Utility Services terminated by the Government (the “
”);
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that if the Purchaser cannot reasonably complete the Arrangements within such twelve (12) month period, the Purchaser shall
provided, however,
have such longer period of time as may be approved in writing in advance by the Government, which approval shall not be unreasonably
withheld, to complete the Arrangements so long as Purchaser commences its work on the Arrangements within ninety (90) days of its receipt of
the written termination notice from the Government and diligently prosecutes such work to completion in accordance with a schedule approved
by the Government.
(3).
The Government and the Purchaser shall cooperate with each other to effect the orderly and uninterrupted
transition of such Utility Services from the Government to third party providers.
(4).
If the Government is terminating any of the Utility Services in connection with the anticipated divestiture of all
or any part of the Installation’s utility distribution system and the privatization of the associated Utility Services, the Government shall consult
with the Purchaser prior to entering into any such privatization contracts in order to promote an orderly and uninterrupted transition of such
Utility Services from the Government to the privatization contractor or third party providers.
c.
The Purchaser, acting in its sole and absolute discretion, may terminate its obligation to purchase any or all of the Utility
Services hereunder upon no less than twelve (12) months prior written notice to the Government, or such shorter period as the parties may agree
to in writing.  In such event:
(1).
The Purchaser shall, at its own cost and expense, complete the Arrangements for the provision of Utility
Services by third party providers to the Project.
(2).
The Government and the Purchaser shall cooperate with each other to effect the orderly and uninterrupted
transition of such Utility Services from the Government to third party providers.
(3).
The Purchaser shall promptly reimburse the Government for any penalty or termination fee charged to the
Government by a utility provider caused by the Purchaser's termination, in whole or in part, of any Utility Service.
c.
This Agreement shall automatically terminate upon the expiration or earlier termination of the Lease.
10.
.
DEFAULT
The following events shall be deemed to be defaults by the Purchaser under this Agreement (the "
a.
"):
Purchaser Default
(1).
The Purchaser's failure to make payment hereunder within thirty (30) days of delivery of written notice from the
Government that the Purchaser is more than thirty (30) days  delinquent in its payment to the Government for Utility Service.
(2).
The Purchaser's failure to comply with any provision of this Agreement, other than payment for Utility Service,
where such failure to comply continues for thirty (30) days after delivery of written notice thereof by the Government to the Purchaser. If
however, such default is not reasonably susceptible to cure within such thirty (30) day period, the Purchaser shall have such longer period as may
be approved in writing in advance by the Government, which approval shall not be unreasonably withheld, to cure such default.
The following events shall be deemed to be defaults by the Government under this Agreement ("
b.
"):
Government Default
(1).
The Government's failure to comply with any provision of this  Agreement where such failure to comply
continues for thirty (30) days after delivery of written notice thereof by the Purchaser to the Government. If however, such default is not
reasonably susceptible to cure within such (30) day period, the Government shall have such longer period as may be reasonably necessary to cure
such default with diligence and in good faith.
11.
.
REMEDIES
a.
Upon the occurrence of any Purchaser Default, the Government shall have the option to exercise any and/or all of the
following rights and remedies:
(1).
The Government shall have the right to terminate this Agreement, without being liable for any claim of
damages therefore. The Purchaser shall pay to the Government on demand the amount of all loss and damage that the Government may suffer
because of such termination.
The Government shall have the right to exercise all rights and remedies available under this Agreement, at law
and in equity. Pursuit of any of the foregoing remedies shall not preclude pursuit of any other remedy herein provided, or any other remedy
provided by law or at equity, nor shall pursuit of any remedy herein provided constitute an election of remedies, thereby excluding the later
election of an alternate remedy. Forbearance by the Government to enforce one or more of the remedies herein provided upon an event of default
shall not be deemed or construed to constitute a waiver of such default. The Purchaser shall pay to the Government all costs and expenses
(including legal fees and costs) incurred by the Government in the enforcement of this Agreement.
b.
Upon the occurrence of any Government Default, the Purchaser shall have the option to exercise any and/or all rights and
remedies available at law and in equity.
12.
EXHIBITS
TRANSFER
.  Attached to and made a part of this Agreement are: Exhibits A-1 through A-4, Exhibit B and Exhibit C.
13.
.  The Purchaser shall not directly or indirectly assign, convey, sublease, sell, or otherwise transfer all or any
portion of its rights or obligations under this Agreement, except to an Approved Mortgagee as defined in the [Lease][MDMA], without the
Government's prior written consent which may be given, withheld, or conditioned in the Government's sole discretion.
14.
.  If any term or provision of this Agreement, or the application of the term or provision to any person or
SEVERABILITY
circumstance is, to any extent, invalid or unenforceable, the remainder of this Agreement, or the application of the term or provision to persons or circumstances other than those as to which the term or provision is held invalid or unenforceable, will not be affected, and each remaining term or provision of this Agreement will be valid and will be enforced to the fullest extent permitted by law.  In addition, the parties shall attempt in good
faith to make alternative arrangements to accomplish the objective of any provision of this Agreement that may be determined to be invalid or
unenforceable.
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Government Signature Page to Utility Service Agreement
IN WITNESS WHEREOF, I have set my hand this
day of
, 20
to be effective on the Effective Date.
Printed Name:
Printed Name:
Title  (BCE or MAJCOM CE):
Title  (Installation Commander):
(Signature)
(Signature)
Address:
Address:
Signature Page to Utility Service Agreement
Purchaser
IN WITNESS WHEREOF, I have set my hand this
day of
, 20
to be effective on the Effective Date.
PURCHASER:
Printed Name:
Title:
(Signature)
Address:
[Remainder of page intentionally left blank.]
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EXHIBIT A
UTILITY SERVICE
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EXHIBIT A-1
ELECTRICAL
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EXHIBIT A-2
POTABLE WATER
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EXHIBIT A-3
NATURAL GAS
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EXHIBIT A-4
SANITARY SEWER
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EXHIBIT B
GOVERNMENT FACILITIES LOCATED WITHIN THE PRIVATIZED AREA
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EXHIBIT C
(AF Form 3555 Attached as Exhibit C.  AF Form 3556 is used to determine rates for AF Form 3555.)
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